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COURT OF APPEALS

APPEAL AND ERROR - GROUNDS FOR DI SM SSAL - MOOTNESS - APPEAL FROM
ORDER VACATING WRIT OF PROHI BI TI ON | SSUED BY A CTRCU T COURT TO
AN ORPHANS' COURT | S MOOT WHERE, SUBSEQUENT TO THE ORDER VACATI NG
THE WRIT, THE CIRCUIT COURT, IN A DI FFERENT ACTI ON, REVERSES AND
STAYS THE RELEVANT DECI SI ON OF THE ORPHANS' COURT G VING RI SE TO
THE ACTION I NVOLVING THE WRIT OF PROH BI TI ON, PLACI NG APPELLANT
IN THE SAME POSITION AS |F THE WRIT HAD NOT BEEN VACATED.

Facts: The estate of Walter L. Green has been pending 14
years in the O phans' Court for Prince George's County. The
O phans' Court conducted a hearing on the petition of Helen G
Nassif, Walter L. Geen's surviving wi dow, regarding the election
of her statutory share. At the conclusion of the hearing, the
O phans' Court, sua sponte, announced that another hearing woul d
be held regarding the renmoval of Carlton M Geen, Walter L.
Green's son, as Personal Representative of the estate. In
response, Carlton M Geen filed a Petition for a Wit of
Prohibition in the Crcuit Court for Prince George's County
seeking to prohibit the Orphans' Court fromrenoving him as
Personal Representative. The Petition contained several
al l egations of bias on the part of two of the three O phans’
Court judges. The Circuit Court, in an ex parte proceeding,
granted the Wit of Prohibition, prohibiting the O phans' Court
from conducting further proceedings in the estate case. The
follow ng day, a different judge of the Crcuit Court, on a
noti on brought by Nassif, signed an ex parte Order vacating the
Wit of Prohibition. Carlton M G een appealed to the Court of
Speci al Appeals. The Court of Appeals, on its initiative, granted
certiorari before the internedi ate court decided the appeal.

At oral argunment, the Court was inforned of further rel evant
proceedi ngs that had occurred. After the Wit of Prohibition was
vacated, the O phans' Court held a hearing and renoved Carlton M
Green as Personal Representative of the estate. Carlton M G een
appeal ed this ruling, anong others, to the Crcuit Court. The
Circuit Court initially stayed the O phans' Court order renoving
hi m as Personal Representative, but limted his powers in the
interimto those of a Special Admnistrator. The Crcuit Court
| ater reached the nerits of Carlton M Geen's appeals and
reversed the decision of the O phans' Court. Carlton M Geen is
currently in place as Personal Representative of the Estate, and
the litigation continues in the Circuit Court.
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Hel d: Appeal dism ssed as noot. Carlton M Geen's nmain
purpose in seeking the Wit of Prohibition appears to have been
to avoid a hearing in the Orphans' Court regarding his renoval.
That hearing has been held. After the hearing was held, the Wit
of Prohibition lost any renedial benefit to Carlton M Geen. The
Court stated that there is no effective renedy in the instant
appeal to prevent a hearing that has been held. As a result of
hi s subsequent appeal to the Crcuit Court, Carlton M G een
appears now to be in place as the Personal Representative of the
estate and is litigating further in the Crcuit Court the various
di sputes he has with the O phans' Court, at least two of its
judges, and Nassif. The Court ruled that an opinion di sposing of
the issues in this appeal would be a nere advisory opinion, and,
at that, one based on a less than fully or adversarially
devel oped factual record. Therefore, the appeal is dismssed as
noot .

Carlton M. Green, Personal Representative of the Estate of Walter
L. Green v. Helen G. Nassif , No. 11, Septenber Term 2007, filed
Cct ober 15, 2007. OQpinion by Harrell, J.

* k%

CONTRACTS — DAVAGES — LI QU DATED DAMAGES AND PENALTI ES

CONTRACTS — CONTRACTS OF ADHESI ON — UNCONSCI ONABI LI TY

Facts: Respondents, Andrew and Panela Patch, entered into an
enrol Il nent agreenment for their daughter to attend The Barrie
School, a non-profit private school, for the 2004-2005 academ c
year. The enrollnent agreenent contained a provision that
permtted respondents to cancel the contract as | ong as respondents
sent witten notice to the head of The Barrie School by My 31,
2004. The agreenent provided that respondents were required to pay
the entire year’s tuition if they failed to wthdraw from the
agreenent by that date. On July 14, 2004, forty-four days after
the wi t hdrawal deadline, respondents sent a cancellation notice to
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The Barrie School’ s adm ssions office. Respondents refused to pay
the outstanding tuition balance and demanded the return of their
initial deposit. The Barrie School responded by filing a breach of
contract action in the District Court of Mryland, sitting in
Mont gonery County, seeking the outstanding tuition for the 2004-
2005 acadenic year. Respondents filed a counterclai m seeking
return of the deposit.

The District Court found that the enroll ment agreenent was a
valid contract, that it included a valid |iqui dated damages cl ause,
that there was no fraud in the inducenent to enter the agreenent,
and that the agreenment was not a contract of adhesion. The court
deni ed respondents’ counterclaim The District Court concluded,
however, that The Barrie School was required to mtigate damages
despite the existence of the |iqui dated damages cl ause and entered
judgment in favor of respondents on The Barrie School’s claim The
Barri e School appealed to the GCircuit Court for Montgonmery County.
Respondents noted a cross-appeal arguing that the District Court
erred when it denied portions of their discovery request, ruled
that there was no fraudulent inducenent, and found that the
| i qui dat ed damages cl ause was valid. The Circuit Court agreed with
the District Court that the Barrie School was required to mtigate

damages, and affirnmed the holding of the District Court. The
Barrie School petitioned for a wit of certiorari to the Court of
Appeal s, which the Court granted. Respondents noted a cross-

petition which the Court of Appeals also granted. Barrie Schoolv.
Patch , 392 Md. 724, 898 A 2d 1004 (2006).

Hel d: Reversed. The Court of Appeals agreed that the
liquidated sum in the agreenment was a valid |iquidated danmages
cl ause and reasoned that it was a reasonabl e esti mate of potenti al
harmthat would result froma breach and actual damages woul d have
been difficult to estimate at the tinme of the agreenent’s
formation. The Court of Appeals held, however, that because the
| i qui dat ed damages cl ause was valid, The Barri e School possessed no
duty to mtigate danmages. The Court noted that |iquidated damages
are a renedy the parties to a contract have agreed upon in the
event of breach. Accordingly, where the parties to a contract have
included a valid |iquidated danages cl ause, that sumrepl aces any
determi nation of actual loss and therefore there is no duty to
mtigate danages. The Court rejected respondents’ claimthat The
Barrie School suffered no actual harmdue to breach because such a
defense would negate the benefit of a valid |iquidated danmages
cl ause.

Barrie School v. Andrew Patch, et al., No. 12, Septenber Term
2006, filed Cctober 5, 2007. Opinion by Raker, J.

* % %
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CRIM NAL LAW - WRI T OF ERROR CORAM NOBI S

Fact s: In 1992, petitioner, Darrell Holnmes a/k/a Lendro
Thomas, pled guilty to robbery with a deadly weapon at a hearing in
the Crcuit Court for Baltinmore City, during which the court
informed himthat he had the right to file an application for | eave
to appeal his conviction and sentence to the Court of Special
Appeal s. After the court found that Thomas’s plea was entered
knowi ngly and voluntarily and sentenced him to three years
i mprisonment, wth all but one year suspended, and two years
probati on, Thomas did not file an application for | eave to appeal.
Thomas has conpl eted his sentence.

In 2004, Thomas was convicted of various drug and weapon
offenses in the United States District Court for the D strict of
Maryl and. Because of his 1992 conviction for robbery with a deadly
weapon, he was classified as a “career offender” under the Federal
Sentencing Guidelines. Prior to being sentenced in federal court,
inan effort to avoid the enhanced reci di vi st sentenci ng gui del i ne,
Thomas filed, in the Crcuit Court for Baltinore GCty, a Petition
for Wit of Error Coram Nobis challenging the validity of his 1992
conviction and sentence. The circuit court held three hearings
during which Thomas argued that his 1992 guilty plea was neither
knowi ng nor voluntary and thereby the resulting conviction should
be vacated because (1) he was given a group plea wth four other
defendants at the sane tinme; (2) he was never told what the charges
agai nst himwere; (3) he was not informed of the nmaxi numpenalty he
faced; (4) he was not asked if he wanted to plead guilty — instead
he was told that was what he was doing; and (5) he was not told of
his right to a speedy and public trial. The circuit court rejected
four of Thomas’s argunments, finding that Thomas did not establish
that his counsel’s performance was affected by the “group plea”;
that Thomas did not have to be told of the maxi num sentence he
faced because he acquiesced in the plea agreenent and agreed-upon
sentence; that the record refl ected that Thomas was asked i f he was
pleading guilty and that he responded affirmatively, and that
Thonmas was not required to be advised of his right to a speedy and
public trial. The court determ ned, however, that the record was
not sufficient to show that Thomas understood the nature of the
charges agai nst him but denied Thomas’s petition, concluding that
Thomas had not rebutted the statutory presunption under Section 7-
106 (c) of the Crimnal Procedure Article, Maryland Code (2001)
that he intelligently and know ngly waived his right to challenge
his conviction in an error coramnobi s proceeding by not filing an
application for |eave to appeal his original conviction and
sent ence.

The Court of Special Appeals agreed with the circuit court
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that it was not required that Thomas be infornmed of the maxi mum
penalty he faced for pleading guilty, but disagreed with the
circuit court that Thomas had to be informed of the
“identification” of the charge to which he was pleading guilty,
concluding that Thomas's 1992 quilty plea was knowing and
voluntary. |In dicta, the court opined that Thomas wai ved hi s ri ght
to chall enge whether his guilty plea was intelligent and know ng
because he failed to raise the allegation of error in an
application for |eave to appeal his original conviction.

Held: The Court of Appeals affirmed and held that if an
i ndi vi dual who pl eads guilty, having been informed of his right to
file an application for |eave to appeal from his conviction and
sentence, does not file such an application for | eave to appeal, a
rebuttabl e presunption arises that he has waived the right to
chal l enge his conviction in a subsequent coram nobis proceedi ng.
I n Skok v. State , 361 Md. 52, 760 A 2d 647 (2000), the Court held
that the wit of error coramnobis is avail able not only to correct
errors of fact that affect the wvalidity or regularity of a
judgnent, but also to correct constitutional or fundanental | egal
errors for a petitioner who is not incarcerated and not on parole
or probation and who is faced with serious collateral consequences
of his conviction. However, the Court noted an inportant
qualification on the ability to secure coram nobis relief, that
being that the “[b]Jasic principles of waiver are applicable to
i ssues raised in coram nobis proceedings”; in defining those
principles, the Court adopted those provi sions pertainingto waiver
contai ned in the Maryl and Post Conviction Procedure Act currently
codified at Section 7-106 of the Crimnal Procedure Article. The
Court concluded that as i n Skok, the waiver provisions applied even
when an application for |eave to appeal is not filed.
Additionally, the Court explicated that it would be illogical to
permt a defendant who fails to file an application for |eave to
appeal to be able to seek coram nobis relief w thout confronting
the waiver provisions, while a simlarly situated defendant who
diligently files an application for | eave to appeal woul d confront
a presunption that he intelligently and know ngly waived any
allegation of error not raised earlier. The Court rejected
Thomas’ s argunents that he did not know ngly and intelligently fai
to file an application for | eave to appeal, concluding that Thomas
was clearly advised about his right to file an application for
| eave to appeal to challenge whether his guilty plea was entered
freely and voluntarily, and he affirmatively indicated that he
understood his appellate rights. Mreover, the Court stated that
Thomas was represented by counsel during his coram nobis
proceedi ng; he had a hearing and presented evidence as to why his
failure to file his application for |eave to appeal was not
intelligent and know ng, which the hearing judge rejected. The
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Court al so concluded that under the Johnson v. Zerbst , 304 US

458, 58 S. Ct. 1019, 82 L.Ed. 1461 (1938), standard, Thomas had
intentionally relinquished a known right or privilege when he did
not file his application for |eave to appeal. The Court also
remarked t hat “special circunstances” did not exi st because Thomas
received a sentence bel ow the nmaxi num aut hori zed sentence by | aw
for the crinme he was convicted, or because he did not know in 1992
that he could be sentenced in 2005 under the federal sentencing
gui del i nes. Because Thomas did not rebut the presunption of
wai ver, nor denonstrate “special circunstances” to excuse his
failure to file an application for | eave to appeal, the Court held
that his right to challenge his conviction and sentence through a
wit of error coramnobis petition was wai ved

Darrell  Holmes a/ka Lendro Thomas v. State of Maryland No. 140,

Septenber Term 2006, filed Septenber 21, 2007. épinion by
Battaglia, J.

* k%

REAL PROPERTY - PROPERTY LAW- BU LDING PERM TS - THE | SSUANCE OF
BU LDING PERM TS IS A PURELY M NI STERI AL ACT

PROPERTY LAW- BUI LDI NG PERM TS - THE | SSUANCE OF A BUI LDI NG PERM T
DCES NOT CREATE PROPERTY RI GHTS | N NEI GHBORI NG OR ADJACENT PROPERTY
ONNERS

PROPERTY LAW - ZONING - NOTICE - WHERE AN ORDI NANCE DCES NOT
REQUI RE THE SERVI CE OF ACTUAL, PERSONAL NOTI CE TO NEI GHBORI NG OR
ADJACENT PROPERTY OWNERS, | N RESPECT TO THE | SSUANCE OF BUI LDI NG
PERM TS THE FAI LURE TO G VE THOSE NEI GHBORI NG OR ADJACENT PROPERTY
OMERS ACTUAL, PERSONAL NOTICE IS NOT A DENIAL OF DUE PROCESS

Facts: John Evans received building permts to construct four
amateur radio towers on his property. When his neighbors, the
Burrusses and Gaunoux, saw construction being done on Evans’
property, and upon inquiry, discovered Evans’ intent to build the
radio towers, and the issuance of the permts for the sane. The

-7-



Burrusses and Gaunoux then requested a stop work order, which was
denied. They then noted two appeals to the Board of Appeals in
respect to the construction permts for the towers. When both
Evans and Montgonery County noved to dismiss the appeals, those
notions were granted by the Board. The Board di sm ssed one appea
for untineliness and the ot her because there was no basis to appea
the issuance of the sedinent permt, and the Board had no
authority to hear the appeal.

The Burrusses and Gaunoux then filed a petition for judicial
reviewwith the Grcuit Court for Mntgonery County, which upheld
the Board’ s finding that one appeal was untinely. The Circuit
Court, however, also found that the issuance of a sedi nent control
permt had the effect of renewing the original permt, and on that
basis, remanded the case to the Board for it to entertain the
appeal on that building permt.

Evans then noted an appeal to the Court of Special Appeals,
whi ch reversed the findings of the Crcuit Court, and reinstated
the Board's original decision that the appeal of the second
building permt had been untinely. The internedi ate appellate
court, however, then remanded the case to the Board of Appeals for
it to determ ne whether the Burrusses and Gaunoux had a general
due process right to actual personal notice for the i ssuance of the
bui l ding permt and/or a property right that was af fected adversely
by the issuance of the building permt. The Court of Appeals
granted a wit of certiorari.

Hel d: The Court of Appeals held that the i ssuance of buil ding
permts is generally a mnisterial act. Evans conplied with the
statutory requirenents and as a result, was issued a building
permt in the ordinary course of business. That building permt,
issued to Evans, did not give rise to any property rights to the
Burrusses or Gaunoux as nei ghboring and adj acent | andowners. As
a mnisterial act, the issuance of the permt did not require the
service of actual, personal notice to the Burrusses or Gaunoux.
The failure to give themsuch notice, when it was not required, was
not a deni al of due process.

Evans v. Burruss, No. 1, Septenber Term 2007, filed Cctober 12,
2007. Opinion by Cathell, J.

* k%



TORTS - ASSUMPTION OF THE RI SK - VWHERE A VOLUNTARY PARTI Cl PANT I N
A SPORTS ACTIVITY SUFFERS AN | NJURY THAT |S A FORESEEABLE RI SK, HE
HAS ASSUMED THE RI SK.

TORTS - ASSUMPTION OF THE RI SK - WHETHER OR NOT A SPORTS ORGANI ZER
|S NEGLIGENT IN FAILING TO PREVENT INJURY IS IRRELEVANT TO THE
ASSUMPTI ON OF THE RI SK ANALYSI S.

TORTS - ASSUMPTION OF THE RI SK - ENHANCED RI SK - MERE NEG.| GENCE

W THOUT RECKLESS OR | NTENTI ONAL CONDUCT, | S | NSUFFI Cl ENT TO SUPPORT
A CLAIM OF ENHANCED RI SK THAT W LL NEGATE A PLAI NTI FF* S ASSUMPTI ON
OF THE RI SK

Fact s: On Novenber 3, 2003, Christopher Cotillo, a
powerlifter with ten years experience, was injured during a
powerlifting conpetition, when he attenpted to lift 530 pounds.
During the lift, spotters were positioned on either side of the
bar. Cotillo brought the bar down w thout any trouble, but had
some difficulty as he began to lift it. As the spotters closed in
to assist him the bar canme down, striking Cotillo in the jaw
Cotillo suffered a shattered jaw and damage to several teeth. This
happened within a matter of seconds.

On January 15, 2004, Cotillo filed a conplaint in the Crcuit
Court for Calvert County and asserted various cl ainms of negligence
against the Anmerican Powerlifting Association (“APA’), APA
presi dent Scott Tayl or, the Board of Education of Calvert County,
and WIliamDuncan, one of the conpetition’s organizers. The court
granted t he def endants’ notions for summary judgnent on the grounds
that Cotillo assuned the risk of his injuries.

Cotillo filed an appeal with the Court of Special Appeals,
which affirnmed in part and reversed in part. The Court of Speci al
Appeal s held that summary judgnent was properly entered on all
cl ai ns except the negligence clai mgrounded in allegations that the
spotters were inproperly instructed. The court reasoned that
because Cotillo did not knowthe spotters were inproperly trained,
and because their inproper training presented an enhanced ri sk not
normal Iy incident to the sport, Cotillo could not have assuned t he
risk. The APA and the Board filed petitions for wit of certiorari
in this Court.

Held: Affirmed in part and reversed in part. The Court of
Appeals held that where a voluntary participant in a sports
activity suffers an injury that is a foreseeable risk of
participation in that activity, his claimis barred by assunption
of risk. Whet her the conpetition organizers were negligent in
failing to prevent injury to the respondent is irrelevant with
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respect to the issue of the participant’s assunption of risk. The
organi zers’ nere negligence, wthout any indication of reckless or
i ntentional conduct, will not support a claim of enhanced risk
sufficient to negate the participant’s assunption of the risk.

American  Powerlifting Association et al. v. Cotillo , No. 6,
Septenber Term 2007. Opinion filed on Cctober 16, 2007 by G eene,
J.

* k%
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COURT OF SPECIAL APPEALS

| NSURANCE - AUTOMOBI LE COVERAGE —An insured has “disclained on a
policy” as that termis used in section 20-603(a)(2)(ii) of the
| nsurance Article of the Maryland Code (2006 Repl. Vol.) when the
insurer takes the position that, although a valid policy is in
effect at the tine of the accident, the conpany is neverthel ess
w thdrawing or withholding liability insurance coverage for the
acci dent because, for some reason, the policy does not enconpass
the accident. That reason can be due to post-accident action or

i naction on the part of the insured (e.g., non-cooperation with the
insurer) or it can be due to a policy provision that excludes a
driver fromcoverage due to his or her pre-accident behavior, such
as driving an insured autonmpbile involved in an accident while
carrying persons or property for a fee (if such uses are excl uded
fromliability coverage), or driving the insured s vehicle w thout

t he consent of the named insured

Facts: Irish McNeill, on July 17, 2002, was a passenger on a
bus when a vehicle driven by Danon Dodd struck the bus and caused
her bodily injuries. McNei | | and her husband filed a negligence

conplaint inthe Grcuit Court for Baltinmore City agai nst Dodd and
t he owners of the vehicle Dodd was driving, Katherine and M chael
Curran.

In early January 2004, counsel for the McNeills first |earned
that the vehicle driven by Dodd was not covered under the owners’
Al'l state I nsurance policy because at the tinme of the acci dent Dodd
did not have the owners’ perm ssion to operate the vehicle.
Wthin thirty days of learning of Dodd s uninsured status, the
McNeills notified the Maryl and Aut onobil e I nsurance Fund (“MAlF")
that they planned to bring an action against it for any judgnment
rendered in their favor agai nst Dodd.

Subsequently, summary judgnment was granted by the circuit
court in favor of Katherine and M chael Curran and against the
McNei | |'s. A bench trial was held at which neither Dodd nor a
representative of MAIF appeared. Judgnment was entered in favor of
McNei || agai nst Dodd in the amount of $10, 480. 90.

McNei || brought a claimfor $10,480.90 against MAIF in the
circuit court in which she relied on section 20-603(a)(2)(ii) of
the Insurance Article. This section provides an exception to the
180-day notice requirenent when notification is given to MAF
withinthirty days after the injured party “recei ved notice that an
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insured had disclainmed on a policy and thus renoved or wthdrew
l[iability coverage.” MAIF clainmed this exception did not apply to
t he subj ect case because Al l state never “di scl ai ned” coverage. The
circuit court agreed and ruled that the MNeills’ notice was
unti el y. McNeill filed an appeal to the Maryland Court of
Speci al Appeal s.

Hel d: Reversed and remanded. Allstate’s policy was effective
when McNeill was injured, as denonstrated by the fact that
Al'l state provided a defense to Katherine and Mchael Curran. |If
Al'l state had not disclained coverage, a valid insurance policy
woul d have continued in effect. McNei |l had no way of know ng
wi thin 180 days of the accident that Dodd was uni nsured, nmaking it
I npossi ble to neet the 180-day deadline. 1In reaching its holding,
the Court distinguished Unsatisfied Fund v. Holland , 241 M. 294
(1966), which was relied upon by MAIF, on the grounds that the
insurer alleged to have “di scl ai med coverage” in Holland never had
a policy that covered the car driven by the negligent operator in

effect on the date of the accident. Thus, in Hollan d, unlike
McNeil |’ s case, the insurer could not disclaimcoverage that never
exi st ed.

Irish  McNeill, et al. v. Maryland Automobile Insurance Fund No

1056, Septenber Term 2005, filed July 5, 2007. Opinion by Sa]nnn;
J.

* k% %

PUBLI C SAFETY - LAWENFORCEMENT OFFI CERS BI LL OF RI GHTS - MD. CODE,

PUBLI C SAFETY ARTICLE, 8 3-301, ET. SEQ LAW ENFORCEMENT CFFI CERS

BILL OF RIGHTS; OCEAN CITY POLICE DEPT. v. MARSHALL , 158 ND. APP.

115, 122-23 (2004); WHERE MONTGOMERY COUNTY POLI CE DEPARTMENT
(MCPD) PERM TTED OFFICERS TO NMAINTAIN DUPLI CATE FILES IN THEIR
RESI DENCES AND POLI CE CRUI SERS, MOTI ONS COURT PROPERLY CONCLUDED
THAT | NQUI RY AS TO LOCATI ON OF APPELLANT’ S FI LES DI D NOT' CONSTI TUTE
“ | NTERROGATI ON' UNDER THE LECBR; BECAUSE APPELLANT FAI LED TO ASSERT
THAT ACTIONS OF THE MCPD VI OATED THE LEOBR REGARDI NG NMANDATORY
SAFEGUARDS AFTER THE | NCEPTION OF AN | NVESTI GATI ON VWHEN MOTI ONS
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COURT EXPRESSED | TS ASSUMPTI ON THAT THERE HAD BEEN COVPLI ANCE W TH
THE LEOBR, THE MOTI ONS COURT DI D NOT ERR I N FI NDI NG THAT THE LEOBR
WAS NOT _APPL| CABLE ON THE BASI S THAT ASKI NG FOR THE OFFI CER' S FI LES
DI D NOT CONSTI TUTE | NTERROGATI ON; FOURTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON; SCHNECKLOTHV.BUSTAMONTE 412 U. S. 218, 227,
93 S. CT. 2041, 2047-48, 36 L. ED. 2D 854 (1973); LESHER V. REED |,
12 F. 3D 148, 150 (1994); BECAUSE THE MCPD COULD HAVE PROPERLY
SEIZED APPELLANT'S POLICE FILES IN THE OFFICE, APPELLANT' S
COVPLI ANCE W TH ORDER REQUI RING HI M TO RETRI EVE FI LES OR BE SUBJECT
TO DI SCl PLI NARY MEASURES DI D NOT' CONSTI TUTE UNREASONABLE SEI ZURE OF
FILES BECAUSE ORDER MERELY COVMANDED PRODUCTION OF FILES,
| RRESPECTI VE OF WHERE THEY WERE MAI NTAINED, AND DI D NOT THREATEN
DI SCI PLI NARY ACTI ON NOT__ALREADY I MPLICI T WHENEVER A DEPARTMENTAL
ORDER IS ISSUED AND, THUS, WAS NO MORE CCERCI VE THAN THE ORDER
W THOUT THE WARNI NG OF DI SCI PLI NARY ACTI ON UPON FAI LURE TO COVPLY;
APPELLANT’ S | NVI TATI ON TO SUPERI OR OFFI CERS TO ENTER HI S RESI DENCE
FOR THE SOLE PURPOSE OF ASSI STING I N THE CARRYI NG OF THE BOXES OF
FILES DI D NOT CONSTI TUTE AN UNREASONABLE SEI ZURE I N VI OLATI ON OF
THE FOURTH AMENDMENT.

Facts: Appellant was a sworn police officer facing a five-
count admnistrative charge to be heard by an alternative
adm nistrative hearing board (BOARD) pursuant to the Law
Enforcenent Oficer’s Bill of Rights (LEOBR). The Board refused
notions to suppress evidence and to sever the charges stating that
it lacked authority to rule. The notions court issued a show cause
order and denied summary judgnent and thereafter the trial court
rul ed that the show cause order was noot.

Appellant was initially accused of taking photographs of a
def endant’ s upper and | ower body followi ng her arrest. |Interna
Affairs I nvestigators (1 AD) and Montgonery County Pol i ce Depart nent
(MCPD) unsuccessfully searched appellant’s work area for files
relating to the arrest. At the direction of appellant’s conmander,
an adm ni strative order was i ssued to appel |l ant demanding the files
and indicating that disciplinary procedures would follow if
appel | ant was uncooperative. Appellant’s imedi ate supervisor, the
conmander, along with two | AD of fi cers acconpani ed appel l ant to his
honme to retrieve the files. The comander acconpani ed appel | ant
into his home to help carry the boxes of files and |AD
investigators searched the files for evidence of wongdoing
resulting in the seven incidents that were the bases for the
charges, none of which were the result of the original conplaint
agai nst appel | ant.

Hel d:  No nisiprius j udge nmust accept as final and concl usive
the decisions of |law before the court of another judge or court.
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The trial judge had the discretion to consider the matter de novo
unl ess prohibited by statute or rule. Al t hough not noot, the
notions court’s findings could be adopted by the trial judge. The
notions judge could not have considered the evidence presented by
appel l ants before denying the notion for summary judgnent. The
not i ons judge, by his order, granted summary judgnent to appell ees.
Al though the facts were susceptible to nore than one inference,
that had no bearing on the proper application of the LEOBR, the
vol unt ari ness of appellant’s conpliance and reasonabl eness of the
seizure of the files should have been deci ded by the notions court.

Al t hough rights under the LECBR nay only be asserted upon the
commencenent of an investigation, nerely asking appellant the
| ocation of his files and demandi ng that he surrender themdi d not
inplicate the LEOCBR because the inquiry did not constitute an
i nvestigation. The notions judge correctly found the LEOBR
i nappl i cabl e.

MCPD had an ownership right in and, thus, right to demand the
files. No illegal order was given to appellant and all police
officers are aware that disciplinary procedures can follow a
failure to conply with a direct order. Appellees nerely assisted
appellant in removing the files from his hone and appellant was
neither aware of the nature of the charges nor under arrest. The
order was sinply to return police property wherever | ocated. G ven
the circunstance where the enployer was al so a governnent actor,
the acquisition of the files was reasonable, in light of the
i nperative that a police departnent be able to performits public
duty consistent with Constitutional safeguards.

Appel l ant’ s charges differ fromcharges in a crimnal matter
and reliance on Maryland Rule 5-404 was m splaced. There was no
“other crimes” evidence because all of the charges stemed from
all eged m sconduct in job performance. The court based its
deci sion on the argunent of appellant’s counsel which failed to
articulate her legal premse, thus, precluding the Court from
reviewing the basis for counsel’s request that the hearing be ex
parte . The trial judge did not abuse his discretion.

Fraternal Order of Police Montgomery County Lodge 35, Inc. et al.
v. J. Thomas Manger et al. , No. 1280, Septenber Term 2006, deci ded
May 25, 2007. Opinion by Davis, J.

* k% %
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TORTS - NEG.|I GENCE - DETERM NATI ON OF FORESEEABI LITY - MOTION TO
DI SM SS: Balt. Gas & Elec. Co. v. Lane , 338 Md. 34, 52 (1995):
Lashley v.Dawson , 162 MI. 549, 563 (1932): Little v.Woodall , 244
Mi. 620, 626 (1966); a foreseeability inguiry [and proxi mate cause
of aninjury] is ordinarily a question of fact to be deci ded by the
finder of fact; it is only when the facts are undi sputed, and are
susceptible of but one inference, that the question is one of |aw
for the court; in determining liability for the cause of a house
fire, the circuit court erred inruling on a notion to dism ss that
the allegations contained in Re-Filed Omibus Anended Conpl ai nt
were sufficient to determne the issue of foreseeability as to
buil der, electrical contractor, nanufacturer and | andl ord.

Neql i gence, Proxi nat e Cause, Intervening Negligent Acts as
Super sedi ng Causes: Hartford Ins. Co. v. Manor Inn of Bethesda,

Inc. ., 335 MJd. 135 (1994): circuit court erred in ruling, as a
matter of law, that the allegations that negligence of landlord in
pernmtting tenants to use basenent area w t hout energency eqress as
bedroons, in violation of housing code, and tenants’ negligence in
allowing a candl e used for |lighting during a power outage were not
causes of house fire which superseded the neqgligence of
nmanuf acturers  of snoke detector wi t hout battery back-up,
honebuilder and its electrical contractor who installed snoke
det ector and repairnan hired to repair water danmage resulting from
br oken wat er pi pe;

General Field of Danger: Restatement ., 8 435 (2): Stone v. Chi.
Title  Ins. Co. of Md. , 330 M. 329, 337-40 (1993): the circuit
court erred in finding, as a matter of |aw that the negligence of
landlord, who is alleged to have renovated basenent w thout
obtaining the proper pernits, to have used the basenent for
chiropractic practice in violation of the applicable zoning,
assured tenants that they could use enclosed roons Wwthout
energency egress in basenent for bedroons and failed to instal
dual powered snoke detectors upon recall by nmnuf acturer,
subsequent to enactnent by Cty of Giithersburg requiring that
snoke detectors have alternative source of power, was not a
concurrent or supersedi nhg cause.

Passive, Active and Concurrent Negligence: Bloomyv.Good Humor Ice
Cream Co. of Baltimore , 179 Md. 384 (1941) : Matthews v. Amberwood
Associates Ltd. Partnership. Inc ., 351 M. 544, 577 (1998):
al l egations of neqgligence of | andlord were sufficient to establish
that it was active and continuing up to and including the
occurrence of fire rendering such negligence a concurrent rather
t han a supersedi ng cause.

Fact s: After severe thunderstorns caused an area-w de
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el ectrical power outage in the Cty of Gaithersburg, the three
Chapman sons and their two overnight guests, played Mpnopoly in
bedroons located in the basenent 1it by candlelight. After
retiring, the children were awakened by a fire ignited by a candle
whi ch had been left burning. Because the snoke detector did not
have a back-up power source, the snoke detector failed to alert the
young boys; the two overni ght guests perished in the fire and the
t hree Chapnan chil dren suffered severe burns and injuries.

The Lis, the owners of the subject property who previously
resided there, rented the property to the Chapmans. The Lis had
renovated the basenent for use as a nedical office, prior to
renting the property to the Chapmans, w thout obtaining the
requisite building permts. They, also failed, as did the
contractor that they hired in 1994, to obtain the requisite permts
when they had repairs done because of significant water danmage to
the prem ses froma broken water pipe.

In the Crcuit Court for Mntgonery County, appellants, the
Chapmans and the parents of the two overnight guests, sued the Lis
for negligence and violation of the building code prohibiting the
use of basenents, wthout energency egress for bedroons, the
manuf acturers of the snoke detector for placing in the stream of
commerce a defective product, i. e., a snoke detector which would
not operate during a power outage, the Ryland G oup — the builder
of the residence and Summt Electric — the el ectrical subcontractor
for selecting and installing the alleged defective snoke detector
and the repairmen whose failure to obtain required permts
prevent ed nuni ci pal authorities fromlearning of the prohibited use
of the basenent w thout emergency egress which use resulted in the
inability to escape the fire.

On appeal, the theory of the manufacturer defendants, Ryl and
Hones, Summt Electric and the Lis is that the allegations of the
numer ous i nterveni ng negligent acts of the Chapnans and each of the
ot her appellees within the four corners of the Conplaint operated
as superseding causes rendering the injuries and deaths
unforeseeable to appellees under the decision of the Court of
Appeal s i n Hartford Ins. Co. v. Manor In n of Bethesda, Inc. , 335
Md. 135 (1994).

Hel d: Judgrment affirnmed in part and reversed in part. The
facts determ native of whether the alleged negligent acts of the
manuf acturer defendants, Ryland Honmes and Sunmt Electric were
substantial factors in causing the deaths and i njuries and whet her
those deaths and injuries were foreseeable, could not be adjudged
on appellees’ notions to dism ss because they are susceptible of
nore than one inference. Accordingly, the grant of the notions to
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dism ss of the manufacturer defendants nust be reversed and the
case remanded for further consideration.

The issue of whether the Lis and the Chapmans’ acts
constituted a supersedi ng cause could not be properly adjudicated
wi t hout an exam nation of the User’s Manual, a determ nation of
whether the failure to deliver the User’s Manual was of any
consequence and a consi derati on of whet her procuring and installing
a product, which did not neet industry standards was a substantia
factor that caused the deaths and injuries. The grant of the
nmotion to dismss in favor of Ryland and Sunmt nust be reversed
and the case remanded for further consideration.

A determ nation of whether the Chaprmans’ conduct was “highly
extraordinary” in light of the Lis’ negligent acts, including that
the Lis knew t he Chapmans were usi ng the encl osed basenment roons as
sl eepi ng areas, knew that the use of the encl osed roons as sl eepi ng
areas violated the Cty of Githersburg’s codes, nade materi al
m srepresentations that the enclosed roons could be so used and
reaf firmed their approval of such use upon renewal of the |ease,
are not determ nations that could have been nmade on a notion to
dism ss. Reversed and renanded.

Because the facts undergirding the counts alleging design
defect, strict liability and failure to warn against the
manuf act urer defendants, Ryland and Summt are susceptible to nore
t han one inference, disposition of those counts by way of nptions
to dismiss was error requiring reversal and renmand. Likew se the
counts of breach of inplied warranties for nerchantability and
fitness for a particular purpose and express warranty agai nst the
manuf act urer defendants were i nproperly disposed of via notions to
di sm ss requiring reversal and renand.

The circuit court’s grant of the notions for sumary j udgnent
of the contractor who perforned repairs, D effenbach and H ght ower,
were proper, appellants having failed to set forth facts, which if
proven, would establish that Dieffenbach and H ghtower had any
| egal duty with respect to replacing the hardw red snoke det ectors.

Stephon Collins et al. v. Gui-Fu Li et al., No. 1297, Septenber
Term 2005, Michael Chapman et al. v. Gui-Fu Li et al. , No. 590,
Sept enber Term 2006, decided Cctober 2, 2007. Opinion by Davis,
J.

* k%
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated Cct ober
3, 2007, the follow ng attorney has been suspended for thirty (30)
days by consent, effective immediately, fromthe further practice
of lawin this State:

SOLOMON ZEWDI E BEKELE

*

By an Order of the Court of Appeals of Maryl and dated Cctober
3, 2007, the followi ng attorney has been indefinitely suspended by
consent, fromthe further practice of lawin this State:

JEFFREY S. MARCALUS

*

By an Order of the Court of Appeals of Maryl and dated Cct ober
4, 2007, the follow ng attorney has been di sbarred by consent from
the further practice of lawin this State:

MONI CA MEYERS TURNBO

*

By an Opinion and Order of the Court of Appeals of Maryl and
dated Cctober 11, 2007, the followng attorney has been
i ndefinitely suspended from the further practice of law in this
State:

JEFFREY LAWSON

*
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The follow ng attorney has been repl aced upon the register in
the Court of Appeals of Maryland effective COctober 15, 2007:

UZOVA C. OBl

*

By an Order of the Court of Appeals of Maryl and dated Cctober
15, 2007, the followi ng attorney has been disbarred by consent,
effective inmmediately, fromthe further practice of law in this
State:

RACHEL KATHLEEN DONEGAN

*

By an Opinion and Order of the Court of Appeals of Maryl and
dated Cctober 15, 2007, the follow ng attorney has been disbarred
fromthe further practice of lawin this State:

JEROLD KAY NUSSBAUM

*
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